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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   03/16/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC14-00650 
CASE NAME: ROBINSON VS. DAVIS CHAPEL CME CHURCH 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY GARY LEWIS ROBINSON 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to grounds for withdrawal. 
 
Counsel should note that withdrawing from this court case may not necessarily be the same 
thing as withdrawing from the arbitration.  If the arbitration proceeding has commenced and 
counsel has appeared in it, withdrawal from it may require further procedures in that proceeding.  
At this point no further proceedings are scheduled or contemplated in this court case, and no 
further proceedings are likely to occur unless someone files a post-arbitration motion to enforce 
or vacate the arbitral award. 
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 2.  TIME:  9:00   CASE#: MSC16-00680 
CASE NAME: RUBIO VS. STENGER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Counsel to appear (as to Leandro).  The Court does not understand how payments 
totaling $32,055, most of which is to be paid sixteen years from now, can be said to have a 
present value of $35,000, higher than the total of the future payments.  The Court also wants 
explanation as to why the bulk of the payment must wait until several years into the 
minor’s adulthood. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-00680 
CASE NAME: RUBIO VS. STENGER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise (as to Landon) is approved. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O'HANRAHAN 
HEARING ON MOTION TO STRIKE PLAINTIFF’S 1st Amended COMPLAINT 
FILED BY DR. STEVEN S. JACOBS 
* TENTATIVE RULING: * 
 
The Motions to Strike filed by defendants Steven Jacobs, M.D., Ramiro Miranda, M.D., and Muir 
Orthopaedic Specialists are denied.   
 
When a plaintiff sues multiple defendants and some answer but another demurs, and when the 
demurrer is sustained and the plaintiff is given leave to amend, the permitted amendment 
affects all parties whether or not the amended complaint changes any allegations regarding all 
parties because an amended complaint generally supersedes the original complaint for all 
purposes.  (See 1 Weil & Brown, California Practice Guide:  Civil Procedure Before Trial 
§ 6:688, p. 6-193; State Compensation Ins. Fund v. Superior Court (2010) 184 Cal.App.4th 
1124, 1130.)  The court does not work with one complaint for the parties that choose to answer 
rather than demur and another for the one who chooses to demur.  (See State Compensation, 
184 Cal.App.4th at 1131 (“[T]here is but one complaint in a civil action”).) 
 
So when the court sustained Sequoia’s demurrer to the original complaint with leave to amend, 
plaintiff had the right to file a First Amended Complaint, and that new First Amended Complaint 
became the operative complaint as to all parties.  Defendant Jacobs has no basis to strike the 
entire FAC just because the order granting leave to amend came in response to another 
defendant’s demurrer. 
 
A more substantial issue is raised when the amending party in the circumstances present here 
goes beyond what is strictly necessary to address the defects raised by the demurring party and 
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adds factual allegations about parties who did not demur.  For, unless otherwise, stated, a party 
amending in response to an order sustaining a demurrer generally may amend only the cause of 
action that was being attacked.  (See Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995, 1015.)   

 
However, even there, three ameliorating circumstances may still apply.  First, swords can be 
two-edged.  An allegation that the amending party believes he needs to add to address the 
demurrer may also say something about a non-demurring party.  The court has the discretion to 
permit such an amendment.  That takes care of some of the material objected to here. 

 
However, defendants Miranda and Muir Orthopaedic argue that some of the new allegations 
have no relevance as to them.  Nevertheless, except in the clearest cases of obviously improper 
matter, the court will not make such admissibility determinations on a pleadings motion, only at 
trial. 

 
Second, the general rule on the permissible scope of amendment cited by defendants is that the 
amendment must be to the cause of action to which the demurrer has been sustained.  
However, “cause of action” is not synonymous with “count.”  (See Landeros v. Flood (1976) 17 
Cal.3d 399, 413.)  The “cause of action” is defined by the primary right.  Plaintiff’s cause of 
action is for suffering injury through alleged medical negligence.  (See Slater v. Blackwood 
(1975) 15 Cal.3d 791, 795.)  It is the same “cause of action” even though he alleges it in one 
count against one group of defendants and in a second against another.  Plaintiff has not 
violated the rule restricting his amendment to the cause of action subject to the demurrer. 
 
Third, even if the objectionable material were not proper on any of these bases, it would be 
allowed upon a formal motion to amend made at this stage of the case, even when opposed by 
a party who had filed a motion for summary judgment based upon an earlier complaint because 
the well-known policy is to allow liberal amendment of the pleadings.  Therefore, defendants’ 
objections lack merit for that reason as well.  Even if the moving defendants were correct that 
the present amendment goes beyond the technical scope of the leave to amend, they must also 
confront the high likelihood that if leave to make these further amendments had been sought, it 
would probably have been granted.  That doesn’t quite excuse any procedural error in amending 
without appropriate leave – but it does speak to the practical pointlessness of a motion to strike 
debating over the scope of a prior grant of leave. 
 
One can question why these motions were filed or pursued, given the slim prospect of success 
and even slimmer prospect that if they were granted they would have any significant impact on 
this case; for if the court had granted the motion it would surely have granted plaintiff leave to 
amend to allege what he has already alleged in the FAC.   

 
Everyone is best served when the parties work through issues like these cooperatively and 
reach a solution that substantially protects all parties' rights.  Such a solution here would have 
been not to file the motions to strike and/or for defendants to stipulate that plaintiff could file the 
First Amended Complaint he did, and for defendant Jacobs to refile his motion for summary 
judgment, now addressed to the operative pleading.  (See State Compensation, 184 
Cal.App.4th at 1131 (“it is error to grant summary adjudication on a cause of action contained in 
a previous complaint”). 
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 5.  TIME:  9:00   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O'HANRAHAN 
HEARING ON MOTION TO STRIKE PLAINTIFF’S 1st Amended COMPLAINT 
FILED BY DR. RAMIRO MIRANDA, et al. 
* TENTATIVE RULING: * 
 
See Line 4. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01170 
CASE NAME: WORLD GLOBAL VS. PHOENIX 
HEARING ON DEMURRER TO CROSS-COMPLAINT of FREDERICK SAUL 
FILED BY WORLD GLOBAL FINANCING INC. 
* TENTATIVE RULING: * 
 
The demurrer of Cross-Defendant World Global Financing, Inc. (WG) to the Cross-Complaint is 
sustained with leave to amend. 
 
Cross-complainants Phoenix Logistics Supply Chain Solutions, Inc.(PLSCS) and Frederick Saul 
allege that PLSCS entered into a series of nine or more loan agreements with WG, ranging in 
loan amounts of $100,000 to $150,000.  PLSCS characterizes the loans as “usurious, 
unconscionable, unfair, predatory, and fraudulent.”  The only meat attempted to be placed on 
the bones of that string of pejorative adjectives, however, is the conclusory allegation that the 
loans charged interest rates in excess of what is lawfully allowed. 
 
1st C/A-Violation of California Civil Code § 1916.1 
2nd C/A—Violation of Civil Code § 1916.2 
 
At the outset, cross-defendants’ citations to the statutory provisions on which they rely are 
mysterious.  They rest their claims on Civil Code §§ 1916.1 and 1916.2 and Cal. Const., Art. XX, 
§ 22.  The first two statutes, however, have to do with loans by real estate brokers or out-of-
state public pension plans, which are not involved here.  The constitutional provision relates to 
alcoholic beverage control. 
 
(The cross-complaint is careless in other ways too.  For example, ¶ 43 refers to the cross-
complainants – a corporation and a man – by the pronoun “her”, and refers to someone called 
“STANDARD”.) 
 
Mis-citations aside: Cross-Defendant demurs to the first and second causes of action as 
uncertain.  Code of Civil Procedure § 430.10(f).  Cross-Defendant argues it is unclear as to what 
“loan agreements” Cross-Complainants are referring to.  The Cross-Complaint does not allege 
whether the loan agreements are written or oral.  Nor does the cross-complaint allege the 
material terms of the agreements.  The court agrees these causes of action are uncertain. 
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“The essential elements of usury are: (1) The transaction must be a loan or forbearance; (2) the 
interest to be paid must exceed the statutory maximum; (3) the loan and interest must be 
absolutely repayable by the borrower; and (4) the lender must have a willful intent to enter into a 
usurious transaction.”  (Ghirardo v. Antonioli (1994) 8 Cal.4th 791, 798.) A transaction is 
rebuttably presumed not to be usurious.  (Ghirardo v. Antonioli (1994) 8 Cal.4th 791, 798.)  
California usury laws apply only to a “loan or forbearance of any money, goods or things in 
action."  (De Guere v. Universal City Studios (1997) 56 Cal.App.4th 482, 509.)  However, the 
labels that parties place on transactions are not dispositive of their true character. (Bistro Exec., 
Inc. v. Rewards Network, Inc. (2006 U.S.Dist. LEXIS 100770, at *7.)   
 
The cross-complaint does allege particular dates for the loans being challenged.  However, it 
does not identify whether the loan agreements were oral or written or the material terms, 
including the amount of the interest rate.  The cross-complaint is too uncertain for WG to 
effectively answer the cross-complaint, particularly in the light of the fact that Cross-Defendant 
claims the loans do not match the dates it has for loans to Cross-Complaints. 
 
Cross-complainants’ opposition amounts to saying that their own record-keeping was 
incomplete and WG already knows all about these loans.  That won’t do.  WG is entitled to know 
what the transactions are that cross-complainants are complaining about – and hence what 
asserted transactions WG must admit, deny, or defend.  If cross-complainants don’t have 
sufficient access now to the documents or details of the loans they wish to attack, then they may 
obtain that information by discovery and seek to cross-complain when they have enough 
information to plead their claims with adequate specificity. 
 
The demurrer the First and Second C/A is sustained with leave to amend. 
 
3rd C/A—Breach of the Implied Obligation of Good Faith and Fair Dealing 
 
“‘Every contract imposes on each party a duty of good faith and fair dealing in each performance 
and in its enforcement.’ [Citations.] Simply stated, the burden imposed is ‘that neither party will 
do anything which will injure the right of the other to receive the benefits of the agreement.’ 
[Citations.] Or, to put it another way, the ‘implied covenant imposes upon each party the 
obligation to do everything that the contract presupposes they will do to accomplish its 
purpose.’[Citation.]”  (Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 
Cal.App.3d 1371, 1393.) 
 
To state a claim for breach of the duty of good faith and fair dealing in a contract action, the 
following must be alleged: (1) A contractual relationship between the parties. (2) Plaintiff must 
have performed, or have been excused from performing, his or her obligations under the 
contract [see CC § 1439]. (3) Defendant must have unfairly prevented plaintiff from receiving the 
benefits that plaintiff was entitled to receive under the contract. (Racine & Laramie, Ltd. v. 
Department of Parks & Recreation (1992) 11 CA4th 1026, 1031.) (4) Defendant’s conduct must 
have resulted in harm to plaintiff.  (See 1-300 CACI 325.)  
 
Cross-Complainants have alleged only the first and last elements.  The misconduct ascribed to 
WG here was either conduct before any contract existed (such as fraud in the inducement), or 
enforcing the terms of the contracts as written. 
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It is not really clear on what theory cross-complainants base this cause of action.  If they are 
arguing that the underlying loan agreements are unlawful because usurious, then they don’t 
really need any “implied obligation of good faith and fair dealing” – they can simply allege the 
straightforward unlawfulness of the usury (which they attempt to do in the first two causes of 
action).  On the other hand, if (directly or in the alternative) they assume that the contracts are 
lawful but nevertheless seek to attack them as unfair and predatory, they are spinning their 
wheels.  If the contracts are lawful, then they are lawful – and cross-complainants identify no 
legal basis on which they may invoke the implied obligation of good faith and fair dealing to 
require the other party to modify the terms of a lawful contract, or to refrain from enforcing those 
terms. 
 
It appears, at best, that this claim may rest on assertions of fraud in the inducement.  If so, they 
should plead such a theory more directly; the “covenant of good faith” is an inapt vehicle or label 
for such a fraud theory.  “Fraud in the inducement is a subset of the tort of fraud. It ‘occurs when 
the promisor knows what he is signing but his consent is induced by fraud, mutual assent is 
present and a contract is formed, which, by reason of the fraud, is voidable.’” (Hinesley v. 
Oakshade Town Center (2005) 135 Cal.App.4th 289, 294-95 (internal quotations omitted.) 
 
In any event, the cross-complaint does not allege facts sufficient to show “how, when, where, to 
whom, by what means the representations were tendered.”  (Lazar v. Superior Court (1996) 12 
Cal.4th 631, 645.) 
 
The demurrer is sustained with leave to amend. 
 
4th C/A—Unfair, Unlawful and Fraudulent Business Practices 
 
Although no legal authority is cited, it appears that this cause of action is intended to rest on 
Bus. & Prof. Code § 17200.  As discussed above, however, the predicate underlying allegations 
of what is asserted to be “unfair, unlawful, or fraudulent” are insufficient.  If WG is making and 
enforcing unlawfully usurious loans, that might well support a § 17200 claim.  But cross-
complainants have not adequately alleged that WG is doing so.  If WG is making otherwise 
lawful loan contracts and then seeking to enforce their terms, cross-complainants do not 
articulate any basis on which such conduct could be attacked under § 17200.  If WG is 
fraudulently inducing customers to take out loans, again that might well support a § 17200 claim 
– but again no such fraud is adequately alleged.  
 
The demurrer is sustained with leave to amend. 
  
5th C/A Violation of Rosenthal Fair Debt Collection Practices 
 
Counsel for Cross-Defendant declares the cause of action was resolved in meet-and-confer, 
with Cross-Complainant agreeing to vacate this cause of action. 
 
Should Cross-Complainants opt to amend, the amended cross-complainant shall be filed and 
served on or before April 20, 2018. 
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 7.  TIME:  9:00   CASE#: MSC17-01170 
CASE NAME: WORLD GLOBAL VS. PHOENIX 
HEARING ON MOTION TO STRIKE PORTIONS OF CROSS-COMPLAINT 
FILED BY WORLD GLOBAL FINANCING INC. 
* TENTATIVE RULING: * 
 
This motion to strike portions of the cross-complaint is effectively mooted, at least for now, by 
the Court’s sustaining of the demurrer to the entire cross-complaint (line 6). 
 

  

 8.  TIME:  9:00   CASE#: MSC17-01170 
CASE NAME: WORLD GLOBAL VS. PHOENIX 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & WRIT 
FILED BY WORLD GLOBAL FINANCING INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s application for a right-to-attach order and writ is granted in part and denied in part. 
 
The application is granted as to defendant Phoenix Logistics Supply Chain Solutions, 
Inc.(PLSCS).  PLSCS argues in opposition only that under Code of Civil Procedure 
§ 483.015(b)(2), the amount of any attachment should be reduced by “the amount of any 
indebtedness of the plaintiff that the defendant has claimed in a cross-complaint filed in the 
action if the defendant’s claim is one upon which an attachment could be issued”.  PLSCS’s 
cross-complaint, however, is no longer in place because the Court is sustaining a demurrer to it.  
Even if the demurrer were being overruled, moreover, the claims asserted in the cross-
complaint are not claims “upon which an attachment could be issued”.  “[A]n attachment may be 
issued only in an action on a claim or claims for money, each of which is based upon a contract, 
express or implied….”  Code of Civil Procedure § 483.010.  As the Court discusses in the 
demurrer ruling, there is no clarity as in the cross-complaint as to either the legal theories being 
asserted, or the particular transactions being attacked.  It does not appear, however, that any of 
these theories amount to suing on a contract obligation as described in § 483.010. 
 
As to defendant Frederick Saul, however, the application is denied.  Pursuant to Code of Civil 

Procedure § 484.020, the application shall include “a description of the property to be attached 

under the writ of attachment and a statement that the plaintiff is informed and believes that such 

property is subject to attachment.”  “Where the defendant is a natural person, the description of 

the property shall be reasonably adequate to permit the defendant to identify the specific 

property sought to be attached.” (Code of Civil Procedure §484.020(e).)  This enables the 

defendant to determine whether to claim exemption of the property.  Here, Plaintiff simply lists 

the statutory categories and states, “All property held by Frederick Saul for which there is a 

statutory method of levy”.  If this kitchen-sink approach – “identifying” the property simply by 

regurgitating the statutory categories of eligible property – were sufficient, the requirement of 

reasonably adequate description would be dead letter.  Every creditor could simply cut-and-

paste the statutory language into the application and argue that that is sufficient identification. 
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 9.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME: AVALON VS. SOBAYO 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED ANSWERS & CROSS-COMP. 
FILED BY NATHANIEL BASOLA SOBAYO, KINGSWAY CAPITAL PARTNERS, LLC 
* TENTATIVE RULING: * 
 
Present Motion 
 
Before the Court is the motion of defendants Sobayo and Kingsway for leave to file amended 
answers and a cross-complaint.  For reasons stated below, the Motion is granted.  
 
Relevant Factual And Procedural Background 
 
This action relates to an agreement between the parties to purchase real property. Plaintiff 
alleges that she has performed her obligations while Defendants have not. Plaintiff filed her 
complaint on June 23, 2017. On July 25, 2017, Defendant Sobayo, in pro per, filed answers on 
behalf of himself and his corporation, Kingsway. Plaintiff filed a motion to strike Defendants’ 
separate answers and Defendant Sobayo’s cross-complaint. This Court denied the motion as it 
related to Defendant Sobayo individually, but granted that motion with leave to amend as it 
related to Kingsway on the ground that Kingsway was improperly represented by a non-
attorney. 
 
The instant motion seeks an order allowing Defendants to amend their answers, and to allow 
Kingsway to file a cross-complaint. 
 
I. Leave to Amend Answers 
 
If there is no substantial prejudice to the opposing party, it is error to refuse permission 
to amend. (See Mesler v. Bragg Management Co. (1985) 39 Cal.3d 290, 296-97 (denial of leave 
to add alter ego theory six weeks before trial was error); Landis v. Superior Court (1965) 232 
Cal.App.2d 548, 557 (“it seems unreasonable to deny a party the right to amend where the only 
apparent hardship to the defendants is that they will have to defend”).) Here, the case is only 
seven months old, no trial date has been set, and Plaintiff has failed to demonstrate prejudice. 
Accordingly, the Court grants the Motion for leave to amend Defendants’ answers.  
 
II. Filing the Cross-Complaint 

 
Defendant Kingsway’s proposed Cross-Complaint alleges that the signature of Nathaniel 
Sobayo on its behalf was secured by unilateral mistake or bilateral mistake and/or fraud by 
Plaintiff. The Cross-Complaint seeks damages and rescission or reformation or cancellation of 
the contract in question. Kingsway argues, and the Court agrees, that the proposed Cross-
Complaint relates to the same subject matter as the Plaintiff’s Complaint. (Code of Civil 
Procedure § 426.30.) Accordingly, the Motion is granted and Kingsway’s may file its proposed 
Cross-Complaint. 
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Plaintiff argues that Defendant’s cross-complaint is without any legal basis because Defendant’s 
argument lacks legal foundation and sufficient evidentiary support regarding an alleged oral 
contract. The pleading stage of litigation, however, requires no showing of evidence, only 
allegations assumed to be true for purposes of the pleading. Plaintiff’s Opposition improperly 
attempts to preemptively restrict Defendant’s right to file. And Plaintiff will be free to challenge 
the legal adequacy of the Cross-Complaint by demurrer. (Cf. Atkinson v. Elk Corp. (2003) 109 
Cal.App.4th 739, 760 [“we believe that the better course of action would have been to allow [the 
plaintiff] to amend the complaint and then let the parties test its legal sufficiency in other 
appropriate proceedings”].) 
 
Accordingly, the Motion is granted. 

  

10.  TIME:  9:00   CASE#: MSC17-01509 
CASE NAME: BARMAN VS. AMERICAN SPECIALTY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CIGNA CORPORATION, CIGNA LIFE AND HEALTH 
* TENTATIVE RULING: * 
 
Plaintiff Barman & Sargent (dba Diablo Physical Therapy & Sports Medicine, referred to as 

“Diablo” herein) is a provider of physical therapy treatment.  The defendants are Cigna (and 

related entities), a health insurer; and American Specialty Health Group (ASH).  Diablo’s first 

amended complaint (FAC) does not identify the Cigna defendants with rigor, but it appears 

uncontested for purposes of this action that at least some Cigna entity is a health insurer, 

governed by the Knox-Keene Act.  ASH is Cigna’s agent for claims administration. 

Diablo alleges that it has provided treatment for Cigna’s insured patients, but that Cigna and 

ASH have underpaid Diablo.  The FAC contains a number of listed causes of action, but for 

analytical purposes they may be grouped into two substantive categories.  First, Diablo 

contends that it has an actual contract with Cigna and ASH, based on what it characterizes as a 

written offer sent to them, by which Cigna and ASH are contractually required to reimburse 

Diablo at its standard billed rates for services.  Second, in the alternative, Diablo asserts non-

contractual claims (under such labels as quantum meruit and unjust enrichment) alleging that 

the rates by which Cigna has paid Diablo are insufficient. 

The Cigna parties demur to all causes of action.  The demurrer is sustained, with leave 

to amend. 

Cigna’s demurrer includes a number of somewhat technical legal arguments against various 

causes of action, such as whether unjust enrichment can be pleaded as a stand-alone claim and 

whether any “implied-in-law” contract is alleged.  These arguments, if accepted, would likely 

require Diablo to recast and reorganize its causes of action, but would not necessarily result in 

substantive defeat of Diablo’s basic theories for recovery.  The Court prefers to take on the 

substantive issues more directly.  It will first analyze Diablo’s claims (in whatever forms 

presented) resting on an alleged actual contract, and conclude that Diablo’s allegations do not 

support the existence of any such contract.  Second, similarly, the Court will analyze Diablo’s 
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non-contract-based theories (in whatever forms presented), and conclude that they are all 

barred by the governing regulatory provision, 28 CCR § 1300.71. 

Contract-Based Theories 

Diablo’s contract-based theories all rest on a brief letter allegedly sent to ASH on May 21, 2015, 

containing the following purported offer: 

As you know Diablo Physical Therapy & Sports Medicine (“Practice”) is a non-

participating provider with Cigna and American Specialty Health (collectively 

“ASH”).  As a non-participating provider, Practice and ASH have not agreed to 

reimbursement terms for the services provided by Practice.  This letter 

constitutes Practice’s offer to continue to treat patients referred by ASH for those 

services provided at our Practice at the Practice’s then current billed charges, 

and ASH’s referral of patients to the Practice, either directly or indirectly, shall 

constitute ASH’s acceptance of Practice’s offer, and agreement to pay Practice 

it’s [sic] then current charges for the services provided. 

Diablo argues that this was an offer to provide services at Diablo’s billed rates, and that ASH 

and Cigna accepted this offer by referring patients to Diablo.  There are a number of fatal 

defects in the argument. 

“An implied-in-fact contract is based on the conduct of the parties.  Like an express contract, an 

implied-in-fact contract requires an ascertained agreement of the parties.”  (Unilab Corp. v. 

Angeles-IPA (2016) 244 Cal.App.4th 622, 636.)  “It is fundamental that without consent of the 

parties, which must be mutual (Civ. Code, § 1565), no contract can exist (Civ. Code, § 1550). 

Consent cannot be mutual unless all parties agree upon the same thing in the same sense (Civ. 

Code, § 1580).”  (Apablasa v. Merritt & Co. (1959) 176 Cal.App.2d 719, 726.) 

Transmission and Agency 

The FAC clearly alleges that the offer letter was sent to, and received by, ASH.  Diablo relies 

principally on that transmission, arguing that Diablo has adequately alleged that ASH was 

Cigna’s actual or ostensible agent for this purpose.  But the FAC’s only concrete allegation of 

ASH’s agency is that ASH was held out to be Cigna’s agent for administration of claims.  By no 

stretch does that equate, nor can it reasonably be taken as equating, to ASH being Cigna’s 

agent for purposes of negotiating reimbursement-rate contracts with providers.  Diablo alleges 

no other facts that would reasonably cause anyone to believe that ASH was Cigna’s agent for 

the latter purpose, or that sending the letter to ASH was sufficient to communicate it to Cigna.  

See, e.g., UFCW v. Sutter Health (2015) 241 Cal.App.4th 909, 208. 

Cigna says that Diablo doesn’t allege that the letter was ever sent to Cigna.  That’s not true:  

FAC ¶ 13 alleges that “Diablo subsequently sent a copy of the Continuing Offer directly to Cigna 

as well.”  Neither the FAC nor Diablo’s opposition brief places much emphasis or reliance on 

that allegation, however; it is treated almost as a throw-away line.  The allegation is suspiciously 

devoid of any details of how or when the letter was so sent, to whom in particular it was 
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addressed, whether it is known to have been received, or what if any steps were taken to 

ensure that Cigna would be likely to take any actual notice of its arrival.  (Diablo’s case on this 

point is not helped by the observations that (1) this “letter” had no stated addressee, (2) the 

salutation was “To whom it concerns”, and (3) while briefly mentioning Cigna, the body of the 

letter is principally directed to ASH.)  Diablo would need more than this vague and conclusory 

assertion to show that the offer was meaningfully communicated to Cigna. 

“Referrals” 

The offer letter is fairly clear about what action on defendants’ part would assertedly constitute 

their acceptance of this offer:  “ASH’s referral of patients to the Practice, either directly or 

indirectly, shall constitute ASH’s acceptance of Practice’s offer, and agreement to pay Practice 

it’s [sic] then current charges for the services provided.”  The only ambiguity in this provision is 

what might constitute ASH’s “indirect” referral of patients.  But in any event, the letter calls for 

acceptance through referrals by ASH, not by anyone else.  And even if the offer letter were not 

so clear on this point, Diablo articulates no legal basis on which defendants’ acceptance of this 

offer could possibly be predicated on referrals (or any other acts) made by anyone other than 

defendants themselves. 

The FAC is far less clear in alleging that ASH (or Cigna) ever did any such referring of patients.  

The FAC identifies only two concrete paths by which Cigna’s insured patients come to be 

treated at Diablo.  First, “Diablo is informed and believes that physicians who are contracted 

with Cigna continued and still continue to refer patients to Diablo and/or approve, or otherwise 

consent to treatment after May 27, 2015.”  FAC ¶ 16.  Diablo does not argue, however, that 

doctors act as agents of Cigna or ASH in making such referrals.  Second, “Patients covered by 

Ash/Cigna continue to be referred to and/or request treatment from [Diablo].”  FAC ¶ 18.  The 

use of the passive voice in the first half of this sentence masks who does the referring.  The 

second part of the “and/or” suggests that patients themselves may choose Diablo.  But neither 

provider referrals by doctors, nor provider selections by patients, constitute referrals of patients 

by Cigna or ASH.  The offer letter does not say that the contract will be deemed accepted “if 

doctors refer Cigna patients to Diablo” or “if Cigna patients choose to be treated at Diablo”.  Nor, 

if the offer did say anything like that, would Diablo have identified any valid theory of contract 

acceptance through third-party act or decision. 

Other Asserted Forms of Acceptance 

Lacking any allegations that ASH or Cigna themselves did any actual “referring”, Diablo also 

argues that other actions by defendants are “tantamount” to referrals – “pre-certifications”, 

authorizations of treatment, and payment to Diablo at lower rates than it demands.  But none of 

these acts is what the offer letter itself says would constitute an acceptance by ASH or Cigna.  

The offer letter does not say that the offer will be deemed accepted if defendants authorize a 

patient to receive a given form of physical therapy from an unspecified provider, and Diablo 

ends up providing it.  Nor does it say that the offer will be deemed accepted if defendants allow 

the patient to choose Diablo to provide that treatment.  Neither of those can plausibly be 

considered a “referral” by defendants.  “You are authorized to get this treatment, and you can 
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get it from any provider you want including Diablo” is not the same thing as “Cigna (or ASH) is 

sending you to Diablo to get this treatment”.  The latter is a referral by Cigna or ASH.  The 

former is not.  It is, at most, a permission – but a permission is not a referral.  Cf. Pacific Bay 

Recovery v. California Physicians’ Services (2017) 12 Cal.App.5th 200, 215-16. 

Non-Contract Theories 

Cigna argues that all of Diablo’s non-contract theories fail en masse because they can be 

asserted only if there is no contract, and Diablo alleges there is a contract.  True enough, but 

Cigna conversely argues – correctly, it turns out – that there is no contract.  Where it is 

uncertain whether a contract exists, a plaintiff may allege contractual and non-contractual 

theories in the alternative.  E.g., Klein v. Chevron U.S.A., Inc. (2012) 202 Cal.App.4th 1342, 

1388. 

Diablo’s non-contract-based theories, however, all founder on the same substantive reef:  The 

rates at which a health insurer must reimburse a non-contracted, non-emergency provider are 

fixed by law.  As a matter of law, the rate to be paid is that found in the insurer’s own Evidence 

of Coverage (EOC).  Diablo does not allege that Cigna failed to pay the EOC rate; indeed, 

Diablo does not mention the EOC at all.  It does not allege that it is providing emergency 

services.  It argues on various theories that even in the absence of contract, Cigna was 

obligated to pay Diablo at some higher rate – preferably Diablo’s standard billed rates, or failing 

that, some other fair rate to be determined by a jury.  That is precisely the kind of uncertainty 

and potential for rate inflation that Knox-Keene and its implementing regulations are intended to 

prevent, by specifying the source from which the proper payment rate is to be ascertained for 

non-emergency care.  The regulation specifies that the rate to be paid is the EOC rate – and 

that leaves no room for a provider such as Diablo to argue for imposition of some other rate, 

whether set by itself or by a jury. 

Diablo does not contest that its relationship with Cigna is covered by the Claims Settlement 

Practices regulation adopted under Knox-Keene, found at 28 CCR § 1300.71(a)(3).  That 

section defines “Reimbursement of a Claim” as: 

(A) For contracted providers with a written contract, including in-network point-of-

service (POS) and preferred provider organizations (PPO): the agreed upon 

contract rate; 

(B) For contracted providers without a written contract and non-contracted 

providers, except those providing services described in paragraph (C) below: the 

payment of the reasonable and customary value for the health care services 

rendered based upon statistically credible information that is updated at least 

annually and takes into consideration: (i) the provider's training, qualifications, 

and length of time in practice; (ii) the nature of the services provided; (iii) the fees 

usually charged by the provider; (iv) prevailing provider rates charged in the 

general geographic area in which the services were rendered; (v) other aspects 
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of the economics of the medical provider's practice that are relevant; and (vi) any 

unusual circumstances in the case; and 

(C) For non-emergency services provided by non-contracted providers to PPO 

and POS enrollees: the amount set forth in the enrollee's Evidence of Coverage. 

The meaning and significance of this regulation were thoroughly explored in Pacific Bay 

Recovery, 12 Cal.App.5th 200, a case quite similar to this one in many respects.  The court first 

rejected the provider’s argument that a non-emergency provider could invoke the indeterminate, 

quantum meruit-style criteria of subdivision (a)(3)(B), holding that that subdivision was limited to 

emergency services.  Id. at 208-09.  Hence, as the regulation provides, “[f]or non-emergency 

services provided by non-contracted providers”, the relevant provision is subdivision (a)(3(C), 

expressly providing that the applicable reimbursement rate is “the amount set forth in the 

enrollee’s Evidence of Coverage”. 

Because the EOC rate is the legally dictated rate of reimbursement (absent a contract), any 

effort to use other legal theories must fail because they seek to impose a rate other than what is 

legally required. 

Here, Pacific Bay is using quantum meruit to recover something to which it is not 
entitled under the Knox-Keene Act or its applicable regulations. As we discuss 
above, the amount Blue Shield owed Pacific Bay for treatment of the subscriber 
is limited by the applicable EOC. Pacific Bay ignores this issue. Instead, it simply 
decrees it was not paid enough and offers conclusory allegations that Blue Shield 
requested Pacific Bay treat the subscriber. 

Id. at 215. 

Diablo’s brief virtually defaults on this issue.  It mentions § 1300.71(a)(3) only in the context of 
its contract claim, making the point that under subd. (A), if there is a contractually agreed rate, 
that rate is the correct rate to apply.  That is true, and Cigna doesn’t argue otherwise.  But when 
Diablo turns to its non-contract claims, it entirely ignores the regulation, arguing as if this were 
an unregulated commercial collections matter.  It makes no attempt to explain how any of its 
non-contract claims could survive application of § 1300.71(a)(3). 

Diablo argues that if Cigna/ASH didn’t want to pay Diablo’s billed rates, they could have seen to 
it that their patients weren’t treated at Diablo.  It is less clear than Diablo lets on that that would 
have been a realistic or lawful option for Cigna.  The argument is circular, though, and it runs 
both ways.  If Diablo didn’t want to accept Cigna patients at the legally dictated EOC rate (or bill 
the patients for the balance), it could have declined to take Cigna patients. 

Leave to Amend 
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This is the second iteration of the complaint, but the first demurrer.  The Court does not know 

what, if anything, Diablo may contemplate that it can allege in good faith in light of this ruling.  

Leave to amend is therefore granted. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01509 
CASE NAME: BARMAN VS. AMERICAN SPECIALTY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AMERICAN SPECIALTY HEALTH GROUP, INC. 
* TENTATIVE RULING: * 
 
Other than the issue of lack of agency, the issues presented on defendant ASH’s demurrer are 
the same as on Cigna’s demurrer.  Accordingly, the demurrer is sustained with leave to 
amend for the same reasons as stated in line 10. 

 

  

12.  TIME:  9:00   CASE#: MSC17-01509 
CASE NAME: BARMAN VS. AMERICAN SPECIALTY 
HEARING ON JOINDER IN DEMURRER OF CIGNA 
FILED 12-05-17 BY AMERICAN SPECIALTY HEALTH GROUP 
* TENTATIVE RULING: * 
 
See lines 10 and 11. 
 

  

13.  TIME:  9:00   CASE#: MSC17-01509 
CASE NAME: BARMAN VS. AMERICAN SPECIALTY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Given that the Court is sustaining demurrers to the complaint in its entirety, this CMC is 
premature.  The CMC is continued to June 13, 2018 at 8:30. 

 

  

14.  TIME:  9:00   CASE#: MSC17-02059 
CASE NAME: OLIVERAS VS. PINEDA 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY ERIC B. MEYERS, et al. 
* TENTATIVE RULING: * 
 
This matter is continued to March 23, 2018. 
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15.  TIME:  9:00   CASE#: MSC17-02059 
CASE NAME: OLIVERAS VS. PINEDA 
HEARING ON MOTION TO STRIKE PLAINTIFF’S COMPLAINT 
FILED BY ROLANDO PINEDA 
* TENTATIVE RULING: * 
 
This matter is continued to March 23, 2018. 

 

  

16.  TIME:  9:00   CASE#: MSC17-02300 
CASE NAME: RICHMOND DEV. CO.  VS. CITY OF RICHMOND 
SPECIAL SET HEARING ON: COMPLEX LITIGATION DESIGNATION 
SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
The parties have not responded to the Court’s invitation to provide statements concerning 
whether this case should be designated as complex.  The case is not designated as complex. 

 

  

17.  TIME:  9:00   CASE#: MSC17-02382 
CASE NAME: BRAIN WELLNESS VS JAMASBI 
HEARING ON MOTION TO STRIKE ATTORNEY FEES ALLEGED IN COMPLAINT 
FILED BY FAY JAMASBI 
* TENTATIVE RULING: * 
 
The unopposed motion to strike the attorney fee request from the complaint’s prayer is granted.  
Plaintiff identifies no substantive basis for any entitlement to attorney fees.  This is without 
prejudice to any such basis that may arise as the case progresses, such as anti-SLAPP. 

 

  

18.  TIME:  9:00   CASE#: MSN17-1380 
CASE NAME: LERNER VS. POWER 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY STEPHEN POWER, ELAINE POWER, JACOB POWER 
* TENTATIVE RULING: * 
 
The Power parties’ motion for an award of attorney fees for post-arbitration proceedings is 
expressly unopposed, and is granted in the amount of $14,652.50. 
 
Lerner states his non-opposition to these parallel fee motions, but asks the Court to “consider” 
a few points.  First, he notes his intention of appealing.  Okay, but that is not this Court’s 
business.  Second, he makes certain unsupported assertions about payment relationships 
among his opponents.  He does not ask for any Court action in that regard, however, and no 
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such action is taken.  Third, he properly notes that the Court should not tack on additional fees 
anticipated for further work on these motions.  No such projected fees are awarded. 
 
The Court notes that the memorandums of costs submitted by some of the parties are 
technically defective for including attorney fees, which in this setting are not appropriately 
included on a memorandum of costs.  So long as there is no double recovery, however, the 
procedural error is harmless. 

 

  

19.  TIME:  9:00   CASE#: MSN17-1380 
CASE NAME: LERNER VS. POWER 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY CARIN SALTER, JENNIFER SEGAL 
* TENTATIVE RULING: * 
 
The motion of Salter and Segal for an award of attorney fees for post-arbitration proceedings is 
expressly unopposed, and is granted in the amount of $25,918.50.  See also Line 18. 

 

  

20.  TIME:  9:00   CASE#: MSN17-1380 
CASE NAME: LERNER VS. POWER 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES AND COSTS 
FILED BY I80 PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
The motion of 180 Properties for an award of attorney fees for post-arbitration proceedings is 
expressly unopposed, and is granted in the amount of $36,613.00.  See also Line 18. 

 

  

21.  TIME: 10:00   CASE#: MSC16-00059 
CASE NAME: BUCKLEY III VS. HYUNDAI MOTOR 
JURY TRIAL - LONG CAUSE / 14 DAY(S) 
* TENTATIVE RULING: * 
 
This date was continued. 
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22.  TIME:  10:01   CASE#: MSC16-00260 
CASE NAME:  WANG VS. STATE OF CALIFORNIA 
HEARING ON MOTION TO COMPEL MENTAL & PHYSICAL EXAMINATION FILED BY THE 
STATE OF CALIFORNIA, ACTING BY AND THROUGH 
* TENTATIVE RULING: * 
 
Counsel to appear. 

 

  

 


